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OPINION
FACTS

Astherecord on appeal does not include atranscript of the defendant’ s submission hearing
but does include one of his sentencing hearing, the following factual background is based on
testimony presented at the sentencing hearing. At the hearing, the twenty-two-year-old defendant
testified about the night of May 7, 2005, when he and four other young men caused approximately
$11,407 worth of damage to the La L upita Storein Blount County. He said that, on the night of the
incident, heand four acquai ntances, Robert Cushman, Jacob Reynolds, Matthew Green, and Dennis



Denson, Jr., had been drinking al cohol and smoking marijuanaat Cushman’ shouse. Whenthegroup
left Cushman’ s house around 1:30 a.m., Cushman brought two or three cans of spray paint with him
and someone else brought an axe handle. Asked where they had planned to go, the defendant
answered, “We didn't really have a destination. Just out riding around. . . . Friends house, girls,
something. Just something to get into. Because we were sitting around bored.” The defendant
acknowledged that while he was driving the group around before they went to the La Lupita Store,
someone in the backseat smashed some mailboxes by “hanging something out the window.”

Regarding whoseideait wasto vandalize the store, the defendant testified that asthey drove
by it, either Cushman, Reynolds, or Green yelled from the backseat, “ L et’ sgo messup that store, you
know, ‘F the Mexicans, thisand that.” Hesaid that “everybody just agreed toit,” and he parked the
car about fifty yardsfrom the store. At the store, the defendant broke out acar window with the axe
handle and threw arock through a side door. The defendant said he saw Cushman taint the meat
insidethe store’ sfreezer and spray-paint aswastikaon the back door. The defendant denied that the
store being Mexican-owned had anything to do with his decision to participate in the vandalism.
Asked why he participated, the defendant responded that he had been “ hanging out with the wrong
people and [had] been drinking that night and made a couple of wrong decisions.”

Asto why he should be given probation, the defendant said it would “[s]ort of turn my life
around. . .. I've stayed away from all the drugs and all that, and . . . I’d just like another chance.”
Regarding his marijuana usage, the defendant testified that at the time of the vandalism, he was
smoking marijuana“[alt |east every other day, if not every day.” He said he believed he had adrug
problem and still thought about marijuana“at least 30 times aday.”

Acknowledging that he had not paid any restitution for the damageto the store, the defendant
added that hewas currently working asaleaf collector, earning $8.00 an hour, and that helived with
hisgirlfriend’ sfamily rent-free. On cross-examination, he acknowledged that after theincident, he
had been working at another job, earning $70.00 a day plustips, and that other than a biweekly car
payment, his biggest monthly expensewas gasoline. After further questioning asto why he had not
been ableto pay restitution, he stated that he had to pay for hiscar to berepaired “acouple of times.”
The defendant’ s testimony further revealed that he had been convicted of misdemeanor vandalism
oneyear earlier. He said that the prior offense involved breaking the windows out of a car and that
he had paid full restitution to the owner.

Detective Brian Frazier of the Blount County Sheriff’s Department testified that when he
guestioned the defendant, the defendant admitted hisinvol vement in the vandalism, was* honest and
forthcoming in his statements,” and was remorseful about what he had done. Detective Frazier
confirmed that he told the defendant he would testify on his behalf.



At the conclusion of the hearing, the trial court sentenced the defendant to three years and
ordered that six months be served in the county jail* with the balance on probation. The court also
made regular paymentsfor restitution and court costs a condition of the defendant’ s probation. See
Tenn. Code Ann. § 40-35-304(a) (2003).

ANALYSIS

In the present appeal, the defendant argues that the trial court erroneously denied full
probation. Specifically, he assertsthat thetrial court erred: (1) by finding that the defendant had a
long history of criminal acts based on his marijuana use; (2) by considering the defendant’ s failure
to save money for restitution before his sentencing hearing as evidence weighing against his
likelihood for rehabilitation; and (3) by finding that full probation would depreciate the seriousness
of the offense.

When reviewing the denial of probation, this court conducts ade novo review on the record,
“with a presumption that the determinations made by the court from which the appeal is taken are
correct.” Tenn. CodeAnn. § 40-35-401(d) (2003) (amended 2005).? The presumption of correctness
is “conditioned upon the affirmative showing in the record that the trial court considered the
sentencing principles and all relevant facts and circumstances.” State v. Ashby, 823 S.W.2d 166,
169 (Tenn. 1991). Additionally, if appellate review

“reflects that the trial court followed the statutory sentencing procedure, imposed a
lawful sentence after having given due consideration and proper weight to thefactors
and principles set out under the sentencing law, and that thetrial court’ sfindingsare
adequately supported by the record, then we may not modify the sentence even if we
would have preferred a different result.”

Statev. Hooper, 29 SW.3d 1, 5 (Tenn. 2000) (quoting Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn.
Crim. App. 1991)). Asit isapparent from our review of the record on appeal that the trial court
considered the appropriate principles of sentencing, the arguments of counsel, and evidence
presented at the sentencing hearing before imposing a lawful sentence, the presumption that the
determinations made by the trial court are correct appliesin the present case.

A defendant shall be digible for probation, subject to certain exceptions, if the sentence
imposed upon the defendant is eight years or less. Tenn. Code Ann. 8§ 40-35-303(a) (2003)

1The trial court intended the defendant to serve the six-month confinement period in the county jail, but the
judgment form states that it is to be served in the Department of Correction.

2 W e cite to the 2003 codification of the Tennessee Criminal Sentencing Reform Act of 1989 because it isthe
law properly applied to the defendant. See 2005 Tenn. Pub. Acts ch. 353, 8 18. The defendant could have elected to
be sentenced under the 2005 Act because he was sentenced after June 7, 2005, for a crime he committed between July
1, 1982 and June 7, 2005. Seeid. Asthe defendant did not so elect, the 2003 codification governs. Seeid. However,
we note substantial changes that came with the 2005 amendment.
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(amended 2005).2 Evenif eligible however, the defendant isnot automatically entitled to probation
asamatter of law. See Tenn. Code Ann. § 40-35-303(b) (2003) (amended 2005). The burdenison
the defendant to show the denial of probationwasimproper. See Statev. Summers,159 S.W.3d 586,
599-600 (Tenn. Crim. App. 2004); see aso Tenn. Code Ann. § 40-35-303(b) (2003) (amended
2005).

Moreover, to meet the burden of establishing suitability for full probation, the defendant
“must demonstrate that probation will * subserve the ends of justice and the best interest of both the
public and thedefendant.”” Statev. Boggs, 932 SW.2d 467, 477 (Tenn. Crim. App. 1996) (quoting
State v. Bingham, 910 S.\W.2d 448, 456 (Tenn. Crim. App. 1995), overruled on other grounds by
Hooper, 29 SW.3d at 9-10). This burden is still on the defendant even if he is entitled to the
presumption that heisafavorable candidate for alternative sentencing options. Statev. Blackhurst,
70 S.W.3d 88, 95-96 (Tenn. Crim. App. 2001) (citations omitted); see also Tenn. Code Ann. § 40-
35-102(5)-(6) (2003) (amended 2005).

Thereisno bright line rule for determining when a defendant should be granted probation.
Bingham, 910 SW.2d at 456. Every sentencing decision necessarily requires a case-by-case
anaysis. Id. Factors to be considered include the circumstances surrounding the offense, the
defendant’s criminal record, the defendant’s social history and present condition, the need for
deterrence, and the best interest of the defendant and the public. State v. Goode, 956 S.\W.2d 521,
527 (Tenn. Crim. App. 1997); seedso Tenn. Code Ann. 8 40-35-103(1)(A) (2003) (amended 2005).
Another appropriate factor for atrial court to consider in determining whether to grant probationis
a defendant’s credibility or lack thereof, as this reflects on the defendant’s potential for
rehabilitation. Goode, 956 S.W.2d at 527. Also relevant iswhether a sentence of probation would
unduly depreciate the seriousness of the offense, see Tenn. Code Ann. 8§ 40-35-103(1)(B) (2003)
(amended 2005); Statev. Davis, 940 S.W.2d 558, 559 (Tenn. 1997), and whether “[m]easures less
restrictive than confinement have frequently or recently been applied unsuccessfully to the
defendant.” Tenn. Code Ann. 8§ 40-35-103(1)(C) (2003) (amended 2005).

In sentencing the defendant, the trial court applied three mitigating factors: (1) the offense
did not cause any bodily injury, Tenn. Code Ann. § 40-35-113(1) (2003); (2) the defendant gave
hel pful information about theinvolvement of other people, Tenn. Code Ann. 8 40-35-113(9) (2003);
and (3) the defendant admitted hisinvolvement, Tenn. Code Ann. 8 40-35-113(13) (2003). Asto
enhancement factors, the court found the defendant had not accepted responsibility for thecrime, had
not started saving money for restitution, and was not truthful in his testimony:

By way of enhancement, you’ vegot along history of criminal acts, that being
illegal druguse. Andyou wereinvolved inacrime, beforethisoneoccurred, onthis
very night. And, in spite of that, continued on in this. | think your likelihood of
rehabilitation is so-so. It's not extremely good and not extremely bad. The reason

3The 2005 amendment increased the maximum sentence |ength a defendant can receive and still be eligible for
probation from eight to ten years. See Tenn. Code Ann. § 40-35-303(a) (Supp. 2005).
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| say that is, taking responsibility for itisonething. Going so far asto save up some
money to pay on restitution during the last five months is something else.

And being truthful about what you did is good, but you were less than
forthcoming with me about what was in everybody’ s mind when you al |eft there.
| don’t believe for aminute that you thought nothing about somebody bringing acan
of spray paint with them at 1:30 in the morning and that nobody had any kind of
plans for the use of that. I’'m not buying that. So, your truthfulness is a little bit
compromised by that.

The trial court then stated that it did not “bode well” that the defendant had just completed his
probationary sentence for the previous misdemeanor vandalism conviction in February 2005 and
then committed the present offense three months later. See Tenn. Code Ann. 8§ 40-35-103(1)(C)
(2003). The court also found that the seriousness of the offense would be depreciated if the
defendant did not serve any jail time because, based on the nature of his prior conviction, the
defendant knew how vandalism affectsits victims and participated anyway. See Tenn. Code Ann.
§ 40-35-103(1)(B) (2003).

The defendant initially asserts that he was entitled to the presumption that heisafavorable
candidate for aternative sentencing pursuant to Tennessee Code Annotated section 40-35-102(6)
(2003) and contends that “there is not a sufficient basis to overcome the statutory presumption of
favorability [sic] for alternative sentencing, or to justify a sentence of confinement.”*

Our supremecourt recently stated that “ [ t] hisstatutory presumption of aternative sentencing
isnot conclusive, however, and the presumption may berebutted by ‘ evidenceto the contrary’” and
noted that a provision of another sentencing statute, Tenn. Code Ann. 8§ 40-35-103(1)(A)-(C),
provides “[g]uidance as to what may constitute ‘evidence to the contrary’— or evidence that the
defendant isamember of the population for whom incarceration isapriority.” Hooper, 29 SW.3d
at 5. Thisprovision providesthat asentenceof confinement may beimposed when “[m]easures|ess
restrictive than confinement have frequently or recently been applied unsuccessfully to the
defendant.” Tenn. Code Ann. 8 40-35-103(1)(C) (2003) (amended 2005) (emphasisadded). Asthe
trial court noted, the defendant had completed his probationary period for a previous vandalism
offense only three months before committing this offense. We conclude that he was not entitled to
the alternative sentencing presumption.

The defendant also argues that the trial court erred by considering his marijuana use as
constituting a“long history of criminal acts,” statingthat “ [ m]ultipleinstances of smoking marijuana
cannot reasonably justify” that finding. He provides no legal authorities for this distinction.
Accordingly, itiswaived. See Tenn. Ct. Crim. App. R. 10(b).

4Tennessee Code Annotated section 40-35-102(6) statesin relevant part that a defendant convicted of a Class
C felony and sentenced as a standard offender, who does not meet the criteria set out in section 40-35-102(5), “is
presumed to be a favorable candidate for alternative sentencing options in the absence of evidence to the contrary.”
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The defendant argues that the trial court erred by considering the fact that he had not saved
any money for restitution by hissentencing date weighed against hislikelihood for rehabilitation and
that the tria court erroneously concluded that a probationary sentence would depreciate the
seriousness of the offense because the defendant had a prior misdemeanor vandalism conviction.
Asdidthetrial court, wedisagreewith thesearguments. Therecord fully supportsthe determination
of thetrial court that the defendant wasapoor candidatefor rehabilitation and should beincarcerated
for aportion of his sentence.

CONCLUSION

Based on the foregoing authorities and reasoning, we affirm the judgment of thetrial court
and remand for entry of acorrected judgment to reflect that the defendant’ s sentenceisto be served
in the county jail.

ALAN E. GLENN, JUDGE



